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UNITED STATES COURT OF APFEJiS 
'^SECOND CIRCUIT 



^ UNITED STATES, ex rel . ALEJANDRO FANEFr, 


Petition er-Appellant, 


- against - 


ROBERT hENDLRSON, Sutler intenaant, 
Auburn Correctional Facility 
Auburn, New York, 


.,o. 74-1124 


Respondent . 


BRIEF rOR RELATJR-APPFLLA.NT 

DISPOSITION OF THE CASE B ELOV7 

Relator appeals from an order of hon. Inzer B. V;yatt, 

Judge, United States District Court for the Southern District of 
New York, dated October 9ta, iy73, denying his petition for a 
writ of habeas corpus, without a hearing. 

On behalf of ALi^JAiNDKO DANLFF, a New York State prisoner con- 
fined to the Auburn Correctional Facility, his attorney, Abraham 
Werfel, Esq,, submitted a petition for a writ of habeas corpus, 
dated .lay yth, li»7 3. Upon denial of tne writ, a notice of appeal and 
certificate of probable cause were duly filed. 

This proceeding was instituted as a result of a judgment of 



conviction of the Supreme Court of the State of New York, Criminal 
Term, Bronx County, rendered on the 18th day of Ueceml'er 1970, by 
Hon. Isidore Doll’inger, Justice, on a plea of guilty to the 





crime of Criminal Possession ol a Dangerous Drug in the 
Second Degree, a Class D Felony, v;hcreby .le v/as sentenced to 
imprisonment for a maximum of ten years. 

Petitioner's judgment of conviction in the State court was 
unanimously affirmed without opinion by Loth the Appellate 
• Division of the Supreme Court, First Department (37 AD 2J 917) 

and by the Court of Appeals of the S tate of I.ew York (3o dY 2d 793, 
remittitur amended 31 JY 2a Go7) . On January 22na, 1373, the 
United States Supreme Court aenied a petition for a writ of 
certiorari (410 U.S. 313). 

Throughout all the Courts belov:, petitioner auly raised the 
federal constitutional questions consiucreu herein. 

CONSTITUTIO^jAL i. STATUTORY PROVISIONS Il.VO..\"i.D 


The constitutional provisions involved are the Eighth and 

Fourteenth Amendments to the v-onstitution of the I’niteu States, 

The sections of the dew York Penal Law are; 

"S ection 22:), 05 'Criminal possession of a dangerous 
drug in the sixth degree- A person is guilty of 
criminr.l possession of a uangerous drug in the sixth 
degree when he knowingly and unlawfvilly possesses a 
dangerous ux-uj. 

Criminal possession of a dangerous drug in the 
s ixt h degree is a Class A misdemeanor. 

S ection 220.15 C riminal possession of a dangerous 
drug in tiie fourth degree- A person is guilty of 
criminal possession of a dangerous urug in the fourth 
degree when he know’ingly and unlav^fully possesses a 
narcotic drug: 

• 1. vrith intent to sell the same; or 
2. Consisting of (a) wenty-fjvo or more cigaretts 
containing caiinabis; or (*j) one or more preparations 
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compounds, mixtures or substances of an angreqate 
weight of (i) one-eighth ounce or more, containing 
any of the respective alkaloids or salts of heroin 
morphine or cocaine, or (ii) one-quarter ounce or 
more, containing any cannabis, or (iii) one-half 
ounce or more, containing raw or prepared opium or 
(iv) one half ounce or more, containing one or more 
than one of any of the other narcotic drugs. 

Criminal possession of a da onerous drug in the 
fourth degree is a Class D felony. 

Section 220 .20 Criminal possession of a dangerous 
drug in the thi rd * degree- A person is guilty of 
criminal possession of a dangerous drug in the t hird 
degree when he knowingly and unlawfully possesses a 
narcotic drug consisting of (a) one hutidred or more 
cigaretts containing cannaois, or (b) one or more 
preparations, compounds, mixtures or sud stances of 
an aggregate weight of (i) one or more ounces, con- 
taining any of tne respective alkaloids or salts of 
heroin, morphine or cocaine, or (ii) one or more 
ounces, containing any canab'S, or (iii) two or 
more ounces, containing rav; or prepared opium, or 
(iv) two or more ounces, containing one or more than 
one of any of the other narcotic drugs. 

Criminal possession of a dangerous drug in the 
third degree is a Class C felony. 

Sec tion 220. 22 Criminal possession of a dangerous 
^rug in the second degree- A person is guilty of 
criminal possession of a danoernus drug in tlie 
second detirpc when he kriovnngly and unlawfully 
possesses a narcotic drug consisting of one or more 
preparations, compounds, mixtures or substances of 
an aggregate weigiit of einht ounces or more, containing 
any of the respective alkaloids, or salts of heroin, 
morphine or cocaine, or containing raw or prepared opium. 

Criminal possession of a dangerous drug in the 
se cond degree is a Class C felony. 

Secti on 2 20 . 22 Criminal possession of a danqerous 
'drug 1 1 . f Trs t degree- A person is guilty of 

criminal possession of a dangerous drug in the first 
degree \/he.n he knowingly and unlawfully possesses a 
narcotic drug consisting of one or more preparations, 
compounds, mixtures, or su stances of en aggregate 
weight of sixteen ounces Oi more containinn any of 
tne resfpciive alkaloids or sails of heroin, morphine 
Oi\ cocaine, or containing raw cr prepared opium. 

Lrimitial possession of a danaerous drug in the 
f i rs t. degree is a Class " felony." 
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ll.L 0UESTIO\'S PRLSF ??*xLD 

1. Since the unlawful possession of quantity of a narcotic 

drug is decreed to be a misdeir.earior under Section 220,05 of the 
*jew York Penal Law, are Sections 22u.23 and related felony sections 
of the Penal Law under vr.ich petitioner v;as indicted, constitution- 

* ally invalid, in that the standard set forth to determine more 
severe criminal culpability and punisriinent is based upon the 
possession of a quantity of a "mixture" containing only a minute 
amount of narcotic, rather than the quantity of actual narcotic 
content? 

2. Does tne equal protection clause of the Fourteenth Amend- 
ment prohibit treating differently tv7o persons, possessing the 
identical quantity of narcotics, one as a misuemeanor and the 
other as a felony subject up to a m.andatory life sentence, solely 
because the latter possesses the identical qr.antity of narcotics 
mixed with up to 16 ounc.s of inert diluent? 

3. by treating one possessing a misdeir.canor quantity of 
narcotics as a felony subject to a possible mandatory sentence of 
life imprisonment rather than "equally" to a maximum one year 
sentence, and by casing the penalty’ upon ine weight of inert 
innocuous ana legal substances, do Li;e felony statutes permit cruel 

and unusual punishment in violation of the Lign-h Amendment? Furthermore 
where as at bar, the stituto is uned to coerc'f a quiity plea to a 
reduced charge to avoir, tna manda.ory lift sentence, does the statute 
provide for cruel and unusual ounisnment? 
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STAT^imT OF FACTS 
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Petitioner hac. been appreheauea on January i3rd, 1970, in 
possession of "two plastic bags of white powder, total weight 
one pound, two ounces, cocaine vresent in each." Petitioner was 
indicted under Indictment .iumb«..r 'Jlb-Tj for violation of Section 
^220.23 (renuirJaered 220.33, cff. April 24th, 1970) of the Penal 
i^aw (Criminal Possession of a Dangerous Drug in the First Degree), 
a class A felony. 

Under date of April loth, 1970 petitioner filed a uemurrer to 
saici indictment on the grounds tha e the felony narcotic possess ion 
statutes were unconstitutional in that tnev violated the Eighth 
and Fourteenth Amendments of the United S rates Constitution. After 
hearing oral argument, ;lr. vTustice Sidne'- A. Pine disallowed the 
demurrer . 

Petitionc:r entered a pie* F guilty to criminal Possession of 
i a Dangerous Drug in the Fc-conc. i egree, a cl* sj b felony, ana was 

sentenced by .ir. Justice Tsiuore Dellinger on December Ibth, 197o, 
to imprisonment for a maximum term of ten yeirs. Prxor to judg- 
ment being rendered, defenaart niovec^ for an arrest of judgment 
on the same grounds as ccntainoc’ in the demurrer. Said motion 
was denied by Justice joll inner. 

or ARG UUhT 

The Stare Penal L.*’..* pro video tl^at tiie p ossess ion of any 
quantity of narcotic drug is a misuemeanor, punishable by maximum 
imprisonment of o;ie year. Uhere tne aggregate quantity of pre- 
paration exceeds one-eighth ounce, the criminal culpability is 




increased to a felony with proportionate increase of punishment 
to a mandatory maximum of life. Therefore, Section 220.23 and 
related felony possessory narcotic statutes are constitutionally 
invalid, because the standard provided for felony culpability is 
based upon the aggregate quantity of the "mixture" or "preparation", 
.rather than the quantity of actual narcotic content, h defendant 
possessing 16 ounces of cocaine preparation (class A felony) is 
treated more harshly unuer the statutes than anot.ier possessing 
a "mixture" v;eighing less thai; lu ounces, although each are equally 
situated in that each may possesi, the same quantify of narcotic drug. 
This statutory scheme app] ies even if the cuanticy of narcotic 
drug is actually only dise'emeanor weight. . s chr s-acute reaos and 
is applied, it is violative of the due process and equal protection 
clauses of the Fourteenth Amendnent . 

Furthermore, providinr : or mandatory life impr isonm.ent (class 
A felony) for the possession of io ounces of innocuous and legal 
substances, because there is mere "presence" of an indeterminate 
and possibly miinutc quantity of larcotic, is cruei a.in unusual 
punishment violative o. the Fxg: th Ane!id!-...'n‘ . 
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POINT ONE 


Section 220.23 and Related Felony Narcotic 
Possessory Sections of the Penal Law are, 
Violative of the Equal Protection Clause of 
the Fourteenth Amendnient . 


The basic Kev; York State statute, pretaining to the possession 
of any quantity of narcotic drug, is Section 220.05, Criminal 
Possession of a dangerous dr^ug in the Sixth Degree, which pro- 
hibits knowingly and unlawfully possessing a dangerous drug. 

Violation of this Section is a class A misdemeanor, punishable by 
maximum imprisonment of one year. 

The indictment filed herein chargeti that the petitioner; 

"Knowingly and unlawfully possessed a narcotic 
drug consisting of a preparation, compound, mix- 
ture and sujjscance of an aagregate weight of six- 
teen or more ounces containing the alkaloid and 
salts of cocaine." 

The applicable statute. Section 220.23 of the Penal Law, 
states in part; 

"A person is guilty of criminal possession of a 
dangerous drug in the first degree when he know- 
ingly and unlawfully possesses a narcotic drug 
consisting of one or more preparations , compounds , 
mixtuie- or suhc tarcer of an ag-aeguLt weight of 
sixteen ounces or more containing any -of the respect- 
ive alkaloids or salts of heroin, morphine or 
cocaine, or containing caw or prepared opium. 

"Criminal possession of a dangerous drug in the 
first degree is a class A felony". (,.mphasis supplied). 

We respectfully submit and urge that in distinguishing the 

class A felony and the less seriovis possessory felonies from the 

1 * 

misdemeanor crime (Section 220.0a) on the basis of che weight of 

1* Less than 16 ounces but 8 ounces or more-class li f elony-Section 
220.22; less than 8 ounces out 1 ounce or more class C f elony-Section 
220.20; than 1 ounce but 1/8 ounce or more class C f *. lony-Section 
220.15; less that 1/3 ounce-misdem.eanor- Section 220.05. 

- 7 - 
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a "preparation, compound, mixtures or substances" of n onnarcotic 
CO ntent waich also contains the "presence" of narcotic, the statute 
is constitutuinally defective, violating the Tourteer.th Amendment 
of the United States Const! tuticn. A person such as petitioner, 
possessing a certain quantity of narcotic is not treated equally 
• with another who possesses the so me amount of narcotic , just because 
the former happens to be comminceo with a larger amount of inert 
and nonnarcotic suostance. 

Vhe Federal quescion presented hereiii has not heretofore been 
deciaea oy ary Federal Court. 

Cur research h as uncove red n o Feder al statute or law of any 
other State, w hore the degree of c r imi n al re sp onsibility for nar - 
cotic possess i on is b ased upon the ag g reg ate weig ht o f a mixture or 
compound . 

In the case at bar, petitioner was indicted for the class A 
felony, and permitted to pleaa to the class L felony, on evidence 
that he possessed "two plastii- hags of light (sic, should be white) 
powder, total v:eight one pound two ounces, coca ine pres ent in 
each." It was stipulated that the People's evidence was linited to the 
fact that "cocaine was present in each .jag" (sentence minutes 
pp. 4, 10). 

It is, of course, common Knowledge that narcotic found in the 
illicit market are not luO' pure narcotic. They are not even 
imported in pure form and are commonly mixed with ir.ilk sugar, quinine 
and other diluents uy wholesalers in narcotic "mills", and by 
small pushers and even by the addicts th tanscl ves . Narcotics are 
found in the illegal market in varying strengths and prices 
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2 * 

Turner v. United States , 3 j 6 U.S. 3S3). Therefore, it does not 
require much imagination to pose e^^ery-day examples of the harsh 
and arbitrary applicability of tiiese narcotic statutes which provide 
felony punishment if the possession exceeds 55 grains of mixture. 

For example, an addict xs about to ^'repare a "fix" of one 
.grain of heroin mixture in a spoon or "cooker". If he is apprehended 

t » 

at this stage, he has committed misdejneanor possession. However, 
if prior to arrest he advancea to the stage wnore he has adJeu 
slightly more than a teaspoon of water to make the injectable 
solution, he is in possession oi more than 1/d oz . of a heroin 

3* 

"preparation or "mixture", and is punishable as a class E felony 
Another example, this same addict possesses 30 grains of a 
mixture for his own continuous i st*. 'Jhis is misdemeanor weight, 
he finds it too strong and adds an equal amount of r.ilk sugar. He is 
thereafter arrested in norsessvon of this mixture, containing the 
exact same quantity of naxcwtic, but he nov; has felonious possession. 
If he had added 16 ounces of mil?': sugar he would have class A felony 
possession. 


2* A kilogram of heroin, which is 30 to 50 ’ pure, is shipped into 
the United States. From this point, the heroin passes through many 
different levels of dealers. At each stage it is diluted with at least 
a one-to-one "cut" sc tnat, although the aggregate weight of the 
kilogram remains unchanged, the actual concentxa tion of heroin is de- 
creased markedly. Ultimately it is sold on the streel in glassinc 
bags for $3 co s>5 each’. There m»y »^e as little as none or as much as 
•TT'o heroin. Of 200 bags of confiscated heroin examined by the itedical 
Examiner's Office of the City of York, 3u were found to be com- 
pletely free of heroin, containing substances varying from baking 
pov/der to cannabis (Stimmel, L. The Problem Drugs, orug Abuse: Special 
Report on a National Epidemic, N.Y.L.J. December 6, 1571: p. 2o Col. 2). 

3* One avoirdu^i'b ounce consists of 436 1 /^ grains; 1/8 ounce is 
approximately 55 grains; one tcaspoonful of liquid is approximately 1/8 
fulid ounce (see definitions. Section 22U.G0). 
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An exaggeratea example is subraittevi for reasons wliich will 
hereinafter become obvious. Suppose a person possesses 7 1/2 grains 
of pure heroin, and upon arrival of the polici , he throws it into 
a pailful of garbage ana it becomes a commingled "mixture''. The 

query is posed; is he guiltv of a class A felony because the 

* 

"mixture” weighs 2 1/2 pcund,s, as contrasted to another equally 
situated possessing 7 1/2 grains, who is guilty only of a misdemenaor? 
Would it not be cruel and unusual punishment to subject this person 
to mandatory life sentence for possession of 2 1/2 pounds garbage, 
because it happens to conLiin the 7 1/2 grains of heroin? 

In the hew York Appellate Division court belov, in commenting 
upon the exaggerated example of a pailful of garbage, the District 
Attorney contended; 

"Ihat appellant failed to consider the primary command 
to the judiciary concerning the interpretation of 
statutes, to v;it: co ascertain and effecutate the 
purpose of the Legislature (cases cited) . In this 
instance, the purpose of the statute was ..oL to 
prosecute possessors of garbage, but rather to in- 
hibit th e flo w of narcotics lo the aadictT’i n their 
Final consumable tortn .~" {T^pSasis adue«.n . 

We assumed that the District Attori.ey \;as urgirig that 
appellant's argument was specious, because Lhe statute would 
never be interpreted as vn"itten. Unfortunately, the reverse is true, 
for court record discloses that a lecirncd member of the State 
judiciary has ruled otherwise. At a 196b trial in Supreme Court, 
Queens County, in People v. r ioyd (conviction reversed on other 
grounds in 26 N.Y. 2d. j 5&), the District Attorney contended, and 
Justice T. Vincent Quinn helu, that a defendant would be guilty of 
, a felony if he possessed 7 1/2 grains of heroin and threw it into 
4* See footnote 5, infra 
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2 1/i pounds of garbage. 

V.'ith respect to the District A-tor.iey's conieiition that the 

/ 

legislature's purpose in passing the stiitutes was ".:o inhabit the 
flow of narcotics to the ctauict”, we must point out chat this 
argument is inapposite to the issue at bar. For the purpose of 
this proceeding we are not con c erned with statutes proscribing the 
transfer or sale of narcotics . ijnder Nev; York statutory scheme 
the sale or transfer of narcotics falls under other sections of the 
Penal Law (see Sections 220.3b, 22U.40, 22o.44 in effect in 1970; 
and 220.39, 220.41 and 220.43, effect. Sept. 1st, 1973). We also 
do not reach the more difficult i^sue as to whether greater punish- 
ment can Le constitutionally imposed for the possession of larger 
quantities of pure narcotics for one's ‘own use. V7e here decry only 
greater 'aiegreed degree of criminality for the single possession of 
larger quantities of inert and innous ailuent substjinces which are 
found mixed with a small but ‘ eterminate amount oi narcotic 
substance . 

But even in tlie former situation, (sale of narcotics), it would 
appear that the sole "reasonable ground an<i rational basis in fact" 
which could sustain the different punishments ( boor h v. Illinois , 

184 U.S. 425; Chicago , Burl i ngton , etc., v. ilc<3uire , 219 U.S. 549; 
People ex rel. Bryant v. Dimmerman , 278 U.S. 63) would be the "evil" 
of the sale or "flow*' of narcotics, which might be presximed from the 
possession of extremely large quantities of narcotics. ( Turner v. 
United States , 396 U.S. 393 fnt. 30, p. supra). 

But this ' rational e is iiivaiid under the Ilev; York State scheme 
for at least two reasons. 

Firstly, the state legislature, in revising the Penal Law, 
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deliberately eliminated the "presumption of sale" from the possess- 
ion of larger quantities of narcotic (see former Section 17bl of 
the Penal Lav;). Insteau, the Legislature specifically decreed ^ 
that possession of any quantity of narcotic drug, "v;ith intent to 
sell the same" is a violation of Section 220.15 criminal possession 
of a dangerous drug, in the ^fourth de 9 rec, a class D felony. 

Therefore, inferring an intent by the legislature to aistinguish 
the degrees of culpability for simple possession on this basis 
flies in the face of the expressed intent set forth in the statutes. 

Secondly, felony possession under Lev: York statutes does not 
necessarily involve "extremely large" or even "larger" quantities 
of narcotics, or that the possessor intends to sell same. Three of 
hundreds of examples are detailed here. Ii. the I’l oyd case, supra , 
the defendant was coj.victod of a felony for possession of 74 grains 
of heroin mixture, only 1 J grains in excess of -5 grains demarcation. 
There the prosecutor argued anc proved to che jury that Floyd was 
an addict and possessed the narcotics for his own use. nevertheless, 
the statute provided for and rioyd received felony punishment. 

In the Supreme Court cf the State of ilew York, Qiicens County 
(Index # 2773-72) an indictment charged the defendant, Wayne Jemarest, 
with the ^x)ssession of only 3 grains of marijuana compound or 
mixture, in excess of the 1/4 ounces deniarcation for marijuana under 
Section 220.15. For the possession of this minute excess possession 
of an inert diluent such as gre ss or coLacco- the <lefendant faced a 

7 year penalty as a felony rather than ] year penalty as a misdemeanor. 

• 
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Another examcle and one the courts are being deluged with, is 

4* 

the illegal possession of methadone by the addicts. Methadone is 
dispensed in either of two forms, in tablets the size of the 
popular asprin, each containing 40 milligram (2/3 of a grain) of 
methadone; or mixea in orange or grape juice (ao milligram) in a 
• two ounce bottled mixture. A daily dose ^s normally do milligrams 
(either two tablets or a two ounce juice mixture. Query, is not the 
methadone juice mixture a "preparation containging narcotics in their 
final consumable form? the addict possessing two ounces of 

methadone mixture guilty of a class C felony, whereas another possess 
ing the taV.lets is only guilty of a misdemeanor, because the latter 
possesses the same 1 1/2 grains of methadone in tablets weighing 
only ten grains? 

Is this just another of petitioner's "purely speculative horror 
cases", as contended bv respondent in the District Court? Horror, 
it is; but speculative, it is not. For example, in the Criminal 
Court, Qiicers County, Docket do. Q31d72:#/73, aji 13 year old Ellen 
Giles was arrested on September 14th, ly73 and chargea with the 
possession of "two plastic Lotties containing a quantity of metha- 
done". She was c'narged with a violation of Section 22J.oy of the 
Revised Penal Law, "possession of a preparation of an aggregate 
weight of one-eight ounce or more containing a narcotic drug", 
a class C felony. 

V’e respectfully submit that the statuces are clear and 
unambiguous. The defendants in the foi'egoing e::ami.les woulc be 

f 

4* Study Finds Llac)c ‘iarket Developing in lethadone, by James M. 
Markham, dew York Time, January 2nd, 1^72, p. 1 


\ 
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3* 

subject to the felony statutes , just as petitioner Daneff was sub- 
ject to the class A felony statute because he possessed more than 
16 ounces of a "white powder”. The only evidence to sustain the 
indictment was that an indeterminate amount of cocaine was present 
in the mixture. If in fact the v;hite powder contained as much as 
, three-quarters of one percent of cocaine, the narcotic content of 
the mixture would be only 34 grains of cocaine. Another possessing 
34 grains of pure cocaine would only be subject to misdemeanor 
penalty. 

In the State court below, respondent argued that Id oz. of powder 
containing 54 grains of pure cocaine could be the equivalent of 
7920 doses which is far more than an addict would have for his own 
use and therefore indicates that it was possessed by a "wholesaler" 
in riarcotics. Does it not then stand to reason that the possessor of 
34 grains of pure cocaine is also a narcotic "wholesaler". Does 
it not violate the equal protection clause by treating the former 


5* It is not sufficient to answer these exanples by contending that the 
are unsupported by "any citations to cases in which an accused has beer 
convicted for the felonious possession of such compounds" (Respondent* £ 
Brief in Opposition to Petition for V«rit of Certiorari (Emphasis added) 
"Our law does not contemplate that freedom from arrest and criminal 
prosecution shall depend upon the practical judgment or generous atti- 
tude of policemen, whether lawful or unlawful; and their duty would not 
be met by winking at the Penal Law. Such is not the test of const! tutic 
ality. VThether the Legislature has exercised its power arbitraily and 
unduly infringoithe rights of citizens, is not to be determined by the 
possibility of its considerate enforcement, but rather by what may be 
done under it. ( Bailey v. Alabama , 219 US 219, 239...)" People ex rel . 
Dixon V. Lewis , 24 9 Ap'p. Div. TTT, 467. .^ew York State courts are 
constrained to follow the language in a statute when it is clear and 
unambiguous. They cannot correct suppos'^ errors, omissions or defects 
in Legislation, fee .loite r v. .-< 000 19 s uer g , Ju2 I'J.Y. 323, 325. 
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"wholesaler" as a class A felony whereas the latter "wholesaler" is 
treated only as a misdemeanor? Is it not even more horrendous 
when we recognize that the misdemeanant is the major violator, and 
probably the actual importer? (See footnote 1 and 2 , supra) . 

It is obvious, therefore, that in dt termining whether these 
felony statutes arc constitrttional , we may not assume that we are 
concerned with "large quantities" of narcotics, involving narcotic 
dealers . 

Thirdly and most .importantly, the fallacy must be exposed that 
larger quantities of "marketable compound"; without concern for the 
percentage of narcotic contained therein, has a relationship to the 
degree of use or traific in narcotics. It is based upon an apparent 
misconception that narcotics are aifferent from other drugs. 
iJarcotics, just as any other medication, are utilized in measured 
doses according to its strength. The dose of a more potent or higher 
percentage compound, is correspondingly smaller than that of a 
weaker mixture. Accordingly, possessing a larger quantity of narcotic 
preparation in a weaker concentration does not result in more doses 
available for use, unless the addict is unaware- of the true concen- 

o * 

tration of his imuneuiate supply. 

:loreover, even if we do concern ourselves with well intentioned 
severe punishment to nar cotic dea lers, the operation of the state 

6* This explains the serious problem of overdose. "The marked variabil- 
ity in heroin concentration makes it app.'.rent that any given number of 
bags injected regularly may at any one time easily contain a lethal 
concentration of heroin". (Stimmel, 1. The Problem Drugs, Drug abuse; 
Special Report ©n a National Epidemic, N’.Y.L.J. December 6, 1971, p.26 
Col. 5. 


15 




felony statutes leads to an opposit result. If after importation^ 

the heroin (applies likewise to cocaine) passes through different 

levels of dealers "and at each stage it is diluted with at least a 
7* 

one-to-one cut" , the first and major violator is suLjected to the 

least penalty, whereas the final and smallest dealer is subject to 

• the heavisest penalty, since misde;neanor quantity of 90% pure will 

. 8 * 
be cut in 3 stages to 16 ounces of 1% pure . 

Accordingly, contrary to the holding of the District court there 
is no rational basis to the classification under the statutes, and 
the statutes herein must be found constitutionally defective as 
violating due process and equal protection of the law. 

%he fact that one can give an argument which may have some 
rationality is not sufficient to hold these statutes as written con- 
stitutional. The Fourteenth Amendment, with respect to the adminis- 
tration of justice, requires that no different degree or greater 
punishment shall be imposed on one that on all others for the same 
offense (-toor_e v. Mis sour i , 159 U.S. o73; Hoogson v. Vermont, 

168 U.S. 262 ), Giving a rational reason behind the states actions 
did not prevent the United States Supreme Court from holding actions 

7 * See footnote 2. 

3* Major violator possesses 90% pure-under 1/8 oz. misdemeanor 
Second stage possesses 45% pure 1/4 oz. D felony 

Third state possesses about 23% pure- 1/2 oz. D felony 

Fourth stage possesses about 12$ pure- ] oz. C felony 

Fifth stage possesses about 6% pure 2 oz. C felony 

Sixth stage possesses about 3% pure- 4 oz. C felony 

Seventh stage possesses aoout 2% pure- b oz. £ felony 

Eighth stage possesses about 1% pure- lo oz. A felony 
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unconstitutional in G cxi..!. . . v. Illinois , 3 51 U.S. 12, see Justices 

Burton and Clinton's disst'nts at 27 (reco*'d on appeal for indigents); 

in Douglas v. California , 372 U.S. 353, see Justice Harlan's dissent 

at 361 (counsel on appeal), in Ca rrington v. R ash , 380 U.S. 89, see 

Justice Harlan's dissent at 99 (voting by servicemen), and in 

Harper v. Virginia , 333 U.S., See Justice blade's dissent at 673 

(poll tax) . The now laws now also proscribe the possession of 

hallucinogens, also called "soft drugs"; however, these are treated 

according to weight of the prohibited substance. Some explanation 

is set forth in j.-lcKinney * s C oncolidated l aws of I.ow Yor)c , under the 

Supplementary practice Commentary by Arnold Hechtman (Section 220.00); 

"Examining the quantif ication scheme as a whole reveals 
that two weight standards are now used instead of the 
previous one; to the aggregate weight standard heretofor 
exclusively employed has been added one that depends solely 
on the weight of the prohibited substance (see e.g. Sec. 
220.09). Those so treated are the 'soft' drugs... the 
fact that they are conjnercially manufactured- and distributed 
in tablets, capsule or spansul e form, rather than in bulk, 
undoubtedly dictates the \7eight of-the-substance standard 
rather than the aggregate weight one." 

The fact that hallucinogens are commer.'caily manufactured in 
tablet, capsule ot sparsule form is truly a valid reason why cul- 
pability should be measured by the weight of the prohibited substance. 
It is a recognizion that the tablet, capsule or spansule form dictates 
the use of an innocuous diluent Wnich is aaded to che active ingredient 
when it is marketed. but so is methadone, so is cocaine, and so is 
heroin. The fact that it is marketeci in bulk, which means only that 
it is in a powder fern'., does not truly c;istinguish the two types of 
products, when it is conceded that hard drugs are always found in 
diluted form. 

[. 
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It should be noted that the r'cmmentcitor s have not overlooked 


this latest expression by the Legislature. In a series of articles 
in the i-Iew York Law Journal, commencing August 31, 1973, by Albert 
14. Rosenblatt, entitled "Understanding the hew Drug, Sentencing Laws" 
it is noted that under the statutory scheme "a person could possess 
tar less of the illicit sufatjta nee in a larger an cunt of the aggregate 
weight, and yet be charged witn a higher crime than one who had less 
(pure) weight." The article notes, however, that the New York Court 
of Appeals has found no constitutional objection, citing People v. 

Danef f . 

Turning to the District Court's decision, the following is the 

basis of the denial of the writ (A ) ; 

"Since narcotics are thus sold and used in a diluted form, 
it seems reasonable for the legislature to distinguish on 
the basis of the weight of the market product rather 
than the weight of the narcotic content of the market 
product. The quantity of the market product seems a 
reliable guide to whether a de f endant is a larger scale 
or small scale de a ler " . 

For all the reasons set forth above, and v/ith emphasis on the 
fact that the felony posse s sory statutes arc separate and apart from 
the State statutes proscribing the sale of narcotics, it is respect- 
fully submitted that the Court's reasoning cannot be sustained. 

It should be noted that Daneff was not charged with the 

sale of narcotics, nor was there cinv evidence that he was a dealer 
*9 

in narcotics . But even if the possession of 18 oz. of "white 
powder containing the presence of cocaine" were a reliable guide that 

he was a dealer, it does not satisfy the equal protection clause. For, 

• 

9* In the court below, respondent notes that $5000 in cash was found or 
the possession of Daneff upon his arrest. Ignored, however, is the fact 
that the money was ordered by the trial court returneu to Daneff on the 
statement by the prosecutor that there was no evidence that the money 
was the proceeas or instruments of any crime. 
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another possessing the same anount of pure cocaine (54 grains), and 
therefore being the sane dealer, is still treated as a misdemeanor. 

It should be noted that, although all of the New York narcotic 
laws herein considered were repealed, effective September 1, 1973, as 
indicated by the district court, other narcotic laws took their place. 
All the laws considered h erein were replaced \\'ith statutes con- 
taining the same def ic iency ^as before- discinction between mis- 
demeanor and all grades of felonies is based upon the aggregate 
weight of the mixture (see Sections 220 , 09 , 220.13, 220.21 of the 
Revised Penal Law) . 

Furthermore, the district court points out that the equal pro- 
tection clause does not require "mathematical certainty" of equality 
if there is a rational basis. Ke respectfully submit that we have 
demonstrated mathematical certainity of inequality in each and every 
prosecution under the felony statutes which permit degree of cul- 
pability to be based upon aggregate weight. 

The district court also commented upon, without deciding, whether 
petitioner has standing to raise nis claim, because Daneff did not 
prove what percentage of pure cocaine was in the 18 ounces of white 
powder. The court questioned whether the stipulation in the trial 
court that the prosecutor had no evidence other than that "cocaine 
was present" was sufficient. Since ♦•he revision of the Penal Law, 
effective September 1, 1967, there has been no need for the prosecutiox 
to make a quantitaive analysis of narcotic evidence seized (See 
McKinney’s Consolidated Lav;s of New Yo rk, annotated, under the Practice 
Commentary by Richard G. Denzor and Peter ricQuillan (Section 220.15). 
The district court therefore implies that the petitioner should have 
assumed the burden of proving evidence of his guilt. Putting aside thi 
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fact that petitioner W'^uld hive tio opportunity of conducting the 
required chemical tests, the shifting of the burden to prove guilt 
from the prosecution would involve constitutional infirmity ( in Re 
Winship , 397 U.S. 358, 364, also Llack, J. dissenting at 386; 

Speiser v. Ran dall , 337 U.S. 513, 525-526; cf . Mor rison v. 
California , 291 U.S. 32). 

POINT TWO 

Section 220.23 of the State Penal Law and 
related felony statutes provide for cruel 
and unusual pun i s lim cnt . 

A mandated life sentence for the possession of a sixteen ounces 
or more of a "white powder containing only the presence of cocaine" 
as decreed in Section 220.23, is cruel and unusual punishment under 
the guidelines enuciated so recently by the United States Supreme 
Court in Furman v . Georgia, 408 US 281; Such punishment by its 
severity is degrading to human dignity it is inflicted in a wnolly 
arbitrary fashion; it is clearly and totally rejected throughout 
society since noother jurisdiction proscribes such severe penalty for 
the simple possession of narcotics; and such severe punishment is 
patently unnecessary. 

Since the enactnient of this statute in 19o9, the mandatory 
life imprisonment sentence had been meted out in numbers less than 
can be counted by the of the hand. A conviction under this 

statute had resulteo only wnan the defendant has refused to waive 
his rights to trial anc. refused to plead guilty to a lower crime. In 
the case of petitioner at bar, he vas foreclosed from even exercising 
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his right to a pre-trial rr'ot.ion co suppress the evidence seized, 
because of the open and avowed throat by the prosecutor that, if 
petitioner were unsuccessful in his notion, he would not be per- 
mitted to plead to a lov.’er degree of crime. Accordingly petitioner 
waived his constitutional rights to a hearing to controvert a 
search warrant, to suppress ,the evidence seized, and of course, to 
proceed to trial. Even though petitioner v.’as a pexson without 
prior criminal record, and in fact a business man of excellent re- 
pute, unless he entered a guilty plea to a reduced charge, the 
sentencing judge would have had no discretion and would have been 
forced to sentence petitioner to life imprisonment, upon conviction. 
This statute was designed, and in preactice has been used, solely ta 
encourage or even coerce a guilty plea to a reduced charge, and as 
such constitutes cruel and unuoual punishment ( United States v. 
Jackson , 390 U.S. 570). 

Furthermore, providing for severe punishment for Classes A,B, 

C and D. felonies, as conti.isted to the misdemeanor, for the 
possession of an inert diluent, be it milk sugar, orange juice, 
or syrup, is cruel and unusual punishment. VJhere the statute 
permits, and the State actually does, treat one possessing a mis- 
demeanor quantity of pure narcotic as a felony subject to life 
imprisonment, rather than "equally" to o^e year maximum sentence, 
we submit, that person is subject to cruel and unusual punishment. 
This is especially so wnen the accusea is charged with possessing e 
product which the S'.ate cannot prove erntains more than the "pres- 
ence" ot narcotic. (See Justici Ticld'r dissent in O'Neil v. Vermon t, 
144 U.S. 323, 340) . 
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We do not contend that the sentence meteti out to Daneff (10 
years imprisonment as contrasted to the maximum allowable by 
statute) is cruel and unusual punishment per se . If the statute 
permitting life imprisonment or the 25 year maximum is constitutional^ 
then a sentence of 10 years is abviously not cruel and unusual 
• punishment as well within the limits of the statute and not an abuse 
of discretion. It is our contention that Daneff vras subject to life 
imprisonment under the indictment, to 25 years maximum under his 
plea, and did receive a sentence of 10 years for the possession of 
inert and innocuous substances, with no evidence to sustain that 
there was more than the "presence" of narcotic. To make such 
punishment dependent upon the weight of such lawful substances, is 
cruel and unusual punishment. 

CONCLUSION' 

The State felony possessory statutes should be ruled in- 
valid. The State Legislature is ret witheut adequate remedy. The 
classifications can be based upon uuemtities of narcotic content, 
just as the Legislature has now pm-ided with rosyect to hallucinogens. 
As an alternative possession of any effective quantity can be made sub- 
ject to a fixed felony punishment, v'ith no specified minimum, leaving 
to the discretion of the Ccurt cc impose a lower sentence under the 
circumstances of the case. 

THE PETITION FOR WRIT OF hABI'AS CORPUS SHOULD BE GRANT’ED 

Respectfully submitted, 

AEPAllA-i WERFLL, Esq. 

Attorney for the Petitioner 
IbO-lG Jamaica Avenue 
uamaica, N.Y. 11432 
297- 2222 
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AFFMax 

DECISION OF THE DISTRICT COURT 


This iu on application for Uic M/rit o£ habeas corpus 
(28 U.S.C. 2241) by r>lejanaro Uanuff, represented ry counsel 
but permitted (oy order filed ilay 3, 1^73) to proceed in forma 
pauperis (28 U.S.C. ^ 191t>(a)). 

Laneff is in custody at Aui;urn Correctional 
Facility in Cayuga County under a jiiagiaont Oi'.d sentei^ce 
entered and imposed on lieceinocr 18, 1970, in tne Lev* York 
Supreme Court, bronx County. The application nay t*ius oe 
properly niade to t^iis Court (2b U.S.C. 2241(d)). 

Daneff was indicted on Febrixary 9, 1970 in ti»e 
bronx county Supreme Court for violation of tlien Section 
220.33 of tne I'enal Law (crii.dnal posnosslon of a oanqorous 
drug in the first degree, a Clasa A felony) . Tliat section whs 
renumbered, effective April 24, 1970, and oecaiue Section 220.23. 

(It may oe noted tliat effective Septe.-iocr 1, 1973, 
all of the dev; York narcotics laws nerein considered were 
repealed and otiier narcotics laws took tneir place. Laws of 
New York -1973 chapters 276, 1051) 

^ uaneff, apparently represented throughout by counsel, 

!, I filed a demurrer to tne indictment, claininn as ne now claims 
• i ; here • that Section 220.23 and ralateu Lew YorK felony narcotics 
:( laws are unconsticutional, this because t lo distinction between 
U the grades of felonies (Class a. Class a, etc.) anu hence tne 
} '.difference in pcrmissiole punishment are based upon tne weignt 
I jof tlie mixtur e possessed ratiier than tlve of tie ^ctual 

I narcotic content of the mixture. 

< 

This argument was rejected in tu' i.aw York Supreme 
Court emd tie demurrer was disallowed on /.pril 29, 1970. 

On September 22, 1970, uaneff pleaded guilty to a 
violation of Section 220.22 of tie Penal Lav (crir.dnal 
possession of a t^angcrous enrug in tie seco.id degree, a Class 
ii felony) . 


before accepting tlio guilty plea, cue Court advised 
Danaff tiat lie would be treated as a Class J felony offender 
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and tiiat a term of to ton yearts \7oald .>o iiipcsod. i»o»7 
tills squares v.itii tao wow York statutna In ?icl: cloar, but no 
point is iikide oy eitiicr side as to tiiis. 

c>a tjocei.-jjor in, 1^70, scntonoo of i:.; 'riso.ii.iont for 
ui^ to ten years was inposoci in i>ronx Coaaty buprci;Hi v,o’;rt. 
ik notion in arrest of juatjineut, oaseu on tao const! tut. oaal 
claiir, was made and denied at tiiic tiT'ie. 

The coastitutiojial cl*hiia yaa pressed ou appeal. 

Vne judgment of conviction ..aa affirimid vitucat opinion ay 
the Appellate Division ou octouor 1971 (I>7 i>17, 

325 a.y.H. 9U2 (Ist iJw'pu.)). 

Leave to ap.'oal v;as granted -»y CaioT Cudgo ’’uld. 

On June 1, 1972, tiie Court of Appeals affiri-.au tiiC 
conviction witi;out opinion (30 !..Y.2u 793, 334 'i. 397). 

On Hcptaiibcr 23, 1J72, tiir* Court t>f Api;Qal8 granted 
a motion on benalf of Danoff to arntjad tno ror.'ittnr to .liiow 
tiiat on appeal a federal constitutional question was decided, 
namely, whttner J-’eual y?’ 220.22 and 220.23 anu related 

statutes a: o constitutionally invalid as violative of the 
equal protection clause of tao I ourteentii iinonumfint (31 .<.Y.2d 
667, 336 N.y.S.2d 903) . 

On January 22, 1973, t^ie United States Sunrorae Court 
denied a petition for a writ cf eertiorr.ri (^10 iJ.S. 913). 

^•hat uaneff pleaded guilty in the scoto corirt does 
not bar his application bore. In )rtany cases, suen a plea 
does act as a oar but tnis on a tiieory of volantary v/aiver 
and where Daneff was urging iiic claim at point in tiie 

state court, lie could not »>e said to iiave i/aived it. See 
United States ex rel. Rogers v. Vlardea cf /i.ttica otate Pri son, 
Tei F'.7d‘ JU9 ,'Tr2 '213 T2ci TTir. 19o7). 

Daneff has clearly cjdiausted nia rki.*eaies in the state 
courts (28 U.S.C. ^ 2254(b)). 

TJia substance of the claim by daneff iis tiiax. tne 
equal protection clause of tae Fourteen ti. i‘.;.:en imont is violated 
by a statutory schene whicii classifies txie t-egree of crirainality 
(and therefore puni3*im.ent) upon ponsession of different 
quantities of a- narcotic r.iixture rat..er tnau upon tne guantitioa 
of actual narcotics present ”ih“tiie mixture. 

Tua relevant YorX statutes provide tl»at anyone 
who possesses a narcotic mixturn of an aggravate weigut of 
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eig.t ouno::r or ::or2 ij .iiiH-.y of cIm.'s _ Ijlony, wiiile 
. one v;no poruGsf.os 'iuon a j.ixturc* o.'. nn ay’.freqat*-' w'oiglit. of 
sixtoen ouiicas or i..or .t v'oulc'! r : oiilif * of i Class* . folcny. 

Dannff h’uf inaiotect for . 'osrjofis.ia^/ a .jarcotio 
riL-itiiro vei' hing oicjiitaeii ouiioco anC ooo u^i'.inc; cocaino. 
t e ir<;,ues tiiac ao tost-.-i v/ciro >.)er^onuec to t'**tanp.ine tiic amount 
of pure cocainv.- in t*iu Mi-'tpru jui: w*i£»t ho w.:t;* suc jeoc to a 
.gr«=*ater potontivil sontenco t. ^an t ;o;-a .»*io .lau ixnrootic i’jLxture.* 
ot. less agqropata woirjit ••it.i o-cxinl, os av . raator, 
quajititios of pure narootio^ i.. taoir iiixv.uroi. 

^ Aiiero 13 ijrav^o Joiii>t t-tat i/ancif aix** otaiiciiiicj 
to raiS3 sue., -a clai-.i' jeoauso, n-s i’ to ixis caso, it is 
tip'-'^ulcitivo .in-.! x/itimut aji/ ovic. -.jiTC: in tao record. 

ih coiin sction \?it.i .lis doriurrer xn ttiO oc.'it*:^ oo'irt 
aria v/it-* tii.j latar prcce v'inr.s, sjauof'. , no attt?vt to show 
wfiat oor cento, e •>£ ^ ur.i cocaiao .va.s in tliu one poctiu tv/o 
oimces of ‘light Iwnita] powi.c-r ' ia hia ’>.».srio;:3io:i; hi>: orief 
to tao ..c / *orK Court of ..ninls (p. 3 ) tao soatonco 

Kaautoa: “cocaine . rentat . in Li i sa.'o ..rief (i.b), it is 

s.aiJ tiiat it w.iii stipulnteu in icie t.rinl cf>urL that tnx.ro 

plastic ha^ 3 of k/iiite ^* 0 ,. dor and t*<t!t "coraiiifi was 
present in easn . 

lor dll Uidt Hj.' KJirc, Liorefore, t.io r.’ixturr. ;)a»ieff 
nad could t.ave oorn DSi cocair.^, or .or does no .now 

va»at per centage of cocaine wnc ^ resont lu t.ie Mixhj' j 
possesBod oy any ctiiur i.erson charged ‘.’it*, violatic.n of i.aw 
foiv. .narcotics Ian?.. ..«s applian to ..nnetf, {nio.su In /s ray 
xn fact have favored h...iii over ot,4ors. 'lao ••itiintioi. is aritir«'lv 
n-rxitiietical ana spoculative an to jii.t. 

\/o v/ili deal /iiu< tie elr.io c*i icM .rtorit., .nj/ovor, 
wnatevor may no tne stauuino of t ii.s a 3 i>li.':ar.t . 

Tne ar^aT.ent for --aneff iiua .» su . ‘rficial ..o.,*uarcuica 
of logic, hut (ior.'i not .mvo sufficient Ja.st-uic^ to o.io.; tlio 
•’*tatutau unconsti tutio.i.al unaer tiie ogual ‘totentioAi danse, 

^ basic in'jnir'.' uiKu;r t'u* ogual yrf’tcction clausa 

13 "wiietncr ti»e challencci: ai..tinction r.i t.’.oni'liy Ivirtiiar.s 
®®***‘’- l'-;gitij.»ata , articv.li'.tad .jtatn pur'jo.;o . .'Cliniiis v. Uovstar 
410 U.S. 2t3, x7'i (l‘J73) ' 

In in'ntances onere the activity roucht to bo regulated 
by tnc state involves tiie eyorciso of a fiti. ■i..;e.itrl con‘:titutional 
ri< 7 nt, it is ro-inirad tiuit titv statutor/ das.sij ication aa 
necessary to ti»o acnievomo.it of a co'gxilli.t ■; sr.ite i.itorost. 
hoe dic «>nt3<l t V. L^ird, 4hj o..:. 43c, ^47 (.7) (197.3): bojin v. 


T* 
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bluiastaiu, 4i):> O.S. 330, 3Jt (1)72) (v».'tin«i ri . VLir. 

strict approacn is also employsfi vr/iou tiiCi clcissifica-l'ioii 
used .oy tJie statuto is au.sv»cct-. Gra. ia:.^ v. 403 

• 36 i, 371-72 ( 1 j 71 ) (aistinction o«..i:^'ov.a alioris’Vuui Jitisoii^i) . 

Tiiora is no fvuidamantal ri-'nt to narcotics 

and tna re«julatioii of tae possocsion and cf. narcotic 

mixtures is a vital police function. .'l.issif ications nr.^loyed 
;iy state statutes siiouxi ie u.^neld if roasona.^l / reiatod to 
tiie iGtjitifiiato objective of tn« control of t lo Cistribatiori 
and use of narci^tics, Vne classification cri. inality 
employed tae ..e’C York statutes iiore xs net subject to tTiO 
strict 3 ta.Klardr. first noted, aiaco ta.' ro'.uiition of narcotics 
does not iraiiingo aiiy fu;idcunc?ntal i^igae of .•aaerf an^i tae 
classification usee in ta-j ctatut** iJ clear] v iiot ci t'lO 
suspect variety. 

Viio lorislativG l.istory indicate ■; t.iat t .c statutory 
fraioGWork of tne ..e\/ Yorn atatute.s -..'Gt «.ea 3 .<jn'.vt to create a 
distinction in onaltics aetweon lar'.;G scale traifici-ers in 
narcotics and £:.*ail scale anlj.ers, often cn ^solves aiilicted 
to narcotic:5. ::ee leu York ::tato LcgiHxatie-* \aaual, I'lnd, 
page 3G0 

There does not s^esr. to .*e any ntatci '.niu oj t ii 
legislature a.; to why tiio \/eig’it t.*t t.io ..iaittavj '..’aa i.:anC; 
det.ijn linativH ratiier ti»an t-iae ol tii*- ii. rcoELc ^rug its .-If. 


ViiG ex 'lanation ic unflou -ceely tiia'*' narcotic c.rugs 
are never sold - or ev’en i'.iportod • ts sue ., t»-.at is, in a 
pure form. Taoy are solvi after eeiii*] dilunca with Ciill: jUgar, 
quinine, mannitol, and otiier (tiluentw. s' are i ouun in tr.e 

illegal market in varying .str*^ntit»j a.»' . ’.•riCii 3. mv.o i it 

conceded for Daueff (~.rief tc ..ev; /or!. Joux't of , p.:)). 


tiince narcotics are ti'.n.'. r.oltv and. u 
form, it seems r.^aconanlc for t-ie lo- .isl .tt.iv- 
on tr.e easis of *vei'jht of tuo i^u*J.j:_t I’roen.ct 
;;eight of tna narcotic contjut of 
quantity of tne narket .•rouuf-t lossecnec. seevi 
to whetner a uofen iant :lr a large r;c 'ic or 


iod in a -U luted 
i.o dist.Auguisji 
ratio:: t laa 
.c'ouuct. 'lie 
,s a r.:iia iJ.r> guiao 
’ll scale •• :l.lor. 


nsaur.d.ig that t!»or.j .'.av so vunvuval cir^u iitanccs in 
wliich tne classificatiOii of ori: iaality weis.it of 

narcotic mixturis nr.y result in soiio ci.sp rat- treat-sent of 
similar of femleps , such ine nialit.' w'cnx^i not s»vifficient to 
invaliaatc ti'.e statutes. -ne equal prt.'C.iCtJ.r .i .laus-: eoos not 


denanu r.iathe'-uiticai certain t'' a.ui e j 
cations urovieaJ by tiie strtuto'-. 
United states v. . r.iniijan, 
vJcirTfelci, J. ) ; 


a.lir-'' -ti.i.i c'.e clasr.ifi- 
.'•.15 -o.i-.iT; ;ti Out in 

i..3 lyo*.); 
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copy_ to _ALCy Cr.n 1 Sente o£ rtcv YovU. — ^ 

Appeal in forma Pauperis by the petitioner. ’ 

Memo. andoraed-Wyatt J..dtd:Nov. granting applicant In forma pauperis s't^t'u. ~ 

In of probable cause Is hereby made. ^ ^ 
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